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PUBLIC OFFICERS - DuTIEs AND RESPONSIBILITIES OF CusTODIANS OF
PUBLIC FUNDS - The treasurer of a village, acting under the direction of the
board of supervisors, deposited the village funds in a certain bank. The village
treasurer was the managing officer of this bank. A public official's bond was
given to cover his specific term beginning May 5, 1931, and ending May 5,
1932: The bond included a provision exempting the surety from liability for
loss by reason of bank failure. A state statute spelled out the obligations of the
principal and surety in an official bond without making provisions for any exemptions.1 At the close of the term of office on May 5, 1932, the annual
report of the village treasurer was received, certified by the auditors, and approved by the board of supervisors. The bank failed on August 15, 1932. This
action was brought on the official bond of the village treasurer for funds on
deposit in the closed bank. Held, the surety is liable for the loss occasioned by the
bank failure. One judge dissented. Village of Hampton v. Gausman, (Neb.
1939) 286 N. W. 757.
In the absence of statutory provision, the liability of a public officer for
funds entrusted to his care and lost through the failure of the depositary bank
is ~bsolute. 2 This is true even if the principal executive officers of the town
select the depository and direct the treasurer to keep the village funds in that
particular institution.8 However, most states now have statutes which authorize

1 Neb. Comp. Stat. (1929), § 12-I12: "All official bonds shall be obligatory upon
the principal and sureties, for the faithful discharge of all duties required by law of
such principal, for the use of any persons.injured by a breach of the conditions of
such bonds."
2 Van Trees v. Territory of Oklahoma, 7 Okla. 353, 54 P. 495 (1898); Griffin
v. Board of Mississippi Levee Commissioners, 71 Miss. 767, 15 So. 107 (1894).
Some courts have enunciated a different rule, namely that a public officer who receives
money by virtue of his office is a bailee, and the extent of his obligations is imposed by
law. Wilson v. People, 19 Colo. 199, 34 P. 944 (1893).
8 Bragg City Special Road District v. Johnson, 323 Mo. 990, 20 S. W. (2d) 22
(1929); State Revenue Agentv. Lee, 72 Miss. 281, 16 So. 243 (1894). Here a city tax
collector offered to pay over the funds to the mayor or city council but they directed
him to deposit the money in a bank, which later failed. Held, the tax collector and his
surety were liable for the loss.
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the city council, board of trustees, or some similar body to designate a depository
for the public funds.4 A public officer who acts in conformity with th~se statutes
and deposits the funds in an approved depository will, in the absence of special
circumstances, incur no liability for loss resulting from the failure of the designated bank. 5 But failure to conform strictly to the statutory pattern will remove
the officer from the protection of the statute.6 However, compliance with the
statute leaves the custodian of public funds with the usual liabilities for any loss
owing to his own negligence.7 The liability of the surety on the treasurer's bond
is determined by the liability of the principal according to the tenor of the
agreement, which includes relevant provisions in the statutes.8 In the instant
4 Neb. Comp. Stat. (1929), § 17-515: "It shall be the duty of the city council
or board of trustees to act on such application or applications of any and all banks,
state or national, as may ask for the privilege of becoming the depository of such
moneys .•. and the city or village treasurer shall not deposit such moneys or any part
thereof in any bank or banks other than such as may have been so selected by the
city council or board of trustees•.•." Other similar statutes may be found. Pa. Stat.
(Purdon, 1938), tit. 53, § 8795; Iowa Code (1935), § 7420-d1. Iowa also has a
provision expressly exempting the treasurer from 1iability for failure of a depositary
bank selected according to statute. Ibid., § 7420-d8.
5 City of Billings v. Massachusetts Bonding & Ins. Co., 88 Mont. 91, 290 P.
246 (1930); City of Scranton v. Aetna Casualty & Surety Co., (D. C. Pa. 1935) II
F. Supp. 986. In the latter case a city treasurer deposited money in a bank designated
by the city council according to statute. The court held that the treasurer was not
liable for loss which occurred through the failure of the bank, even in the absence
of an express provision in the statute that compliance will relieve the treasurer of
responsibility. Noted in 10 TEMP. L. Q. 217 (1936); 14 N. C. L. R&v. 193 (1936).
6 Berger v. City of Vinita, 170 Okla. 214, 40 P. (2d) 1 (1934); Village of
Overton v. Nagel, 128 Neb. 264, 258 N. W. 461 (1935); Village of Hallock v.
Pederson, 189 Minn. 469, 250 N. W. 4 (1933); State of Iowa for use of City of
Grinnell v. Carney, 208 Iowa 133, 217 N. W. 472 (1929), where the city council
directed the treasurer to deposit all city funds in a particular bank, held that this
direction was subject to the amount of bond posted by the depositary bank and any
amount deposited in excess of the bond is done so outside of the statutory authority,
hence the treasurer is liable for loss in excess of the bond. Under similar facts a contrary decision was reached in City of Billings v. Massachusetts Bonding and Ins. Co.,
88 Mont. 91, 290 P. 246 (1930). The dissenting judge in that case adopted the
more common view as expressed in State of Iowa for use of City of Grinnell v.
Carney, supra.
7 City of Bessemer v. Re, 282 Mich. 180, 275 N. W. 8II (1937). Here the
treasurer had deposited money in a bank designated by the city council according to
statute, when he knew that the bank was in an unsound condition and had not posted
bond. The court held that the treasurer was liable for his negligence in so depositing
the money. Berger v. City of Vinita, 170 Okla. 214 at 216, 40 P. (2d) I (1934)
(dictum), "which is a modification of the rule of absolute liability, and reduces the
liability of a treasurer so that it is similar to that of a bailee for hire. . . ."
8 Town of Danbury v. Riedmiller, 208 Iowa 879, 226 N. W. 159 (1929). Here
the court held that the sureties are liable for the full amount of all public moneys that
come into the hands of the treasurer and which he fails to account for in accordance
with the provisions of the bond, and not otherwise. In 21 R. C. L. 974 (1918) there is
a general discussion of the relation of principal and surety.
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case, the extent of liability was determined by the terms of the statute in derogation of what was specincally provided for in the bond. 9 This liability of the
surety does not extend beyond the time limit stipulated in the bond.10 In the
principal case, the report of the treasurer at the end of the term was found to
be correct by the auditors and a balance was shown on deposit in the bank of
approximately $7,500. Three months later the bank closed. In order for the
court to .find the surety liable, it had to .find that the injury to the village
occurred during the term covered by the surety bond.11 The court .fixes the loss
during the term of the bond by posing a dilemma. If the bank was in such
condition on May 5, 1932, that a withdrawal of funds would have precipitated
the bank's closing, it is reasonable to assume that the treasurer could not have
withdrawn the funds if he wished, hence he could not have accounted for the
money on that date; but if he could have withdrawn the money on that date
he was negligent in not doing so for "A reasonably prudent depositor, familiar
with the condition of the bank's assets on May 5, 1932, would certainly have
withdrawn his money on that date, had it been possible for him to do so." 12
The court suggests that the .first alternative might be considered speculative and
so places its decision on the second ground o:ffered. This seems to be a correct
basis for deciding the case. Where there is a question of liability for negligence,
the time of the negligent conduct is controlling, and it does not matter when the
money is actually lost.18 There seems to be no doubt but that the village treasurer,
in active management of the bank designated as the depository of public funds,
9 Neb. Comp. Stat. (1929), § 12-112, quoted in note 1, supra. The obligation
of the surety is limited by the terms of his contract. See note 8, supra. And in just
such a case as the principal one, a Missouri court has held that the surety is not liable
where there is a clearly expressed limitation of the risk involved in bank failure. City
of Portageville v. Fidelity & Casualty Co. of New York, 228 Mo. App. 1, 63 S. W.
(2d) 411 (1933). The Nebraska court in the principal case said, 286 N. W. at 760,
"The statute, by construction, constituted part of the bond, and the scope of the
statutory obligation could not validly be limited by any provision in the instrument."
It seems as though the court could have reached the same result by simply saying
that the loss in the instant case was caused cy the negligence of the treasurer and not
because of the failure of the bank. City of Marshall v. Gregoire, 193 Minn. 188,
259 N. W. 377 (1935). In this case there was a similar provision exempting the surety
from liability for loss occasioned in bank failure. The treasurer violated his official
duty in depositing money in a bank not designated by the city council and the court
held the surety liable for the loss occasioned by this breach of duty. The breach of
duty in the principal case was in leaving the money in the bank with knowledge of its
weakened condition. The South Dakota courts have held contrary to both the Nebraska
case and the reasoning suggested here and supported by the Minnesota court. Murdo
Township v. Townsend, 56 S. D. 576; 229 N. W. 935 (1930). The township treasurer was also the president and active managing officer of the depositary bank and he
placed the _money in the bank for the purpose of bolstering up the bank. The surety
was held not liable on the bond which specifically exempted it for money lost by
bank failure.
10 People v. Toomey, 122 Ill. 308, 13 N. E. 521 (1887).
11 Note 10, supra.
12 Principal case, 286 N. W. 757 at 762.
18 Note 7, supra.
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is charged with knowledge of its condition.14 The statute calls for "the faithful
discharge of all duties required by law." 15 Hence it is only necessary to determine if the act of negligence occurred during the term of the bond.16 This
depends upon the fact question-whether or not a reasonably prudent depositor
familiar with the condition of the bank's assets would have withdrawn his money
on May 5, 1932. Since that question was answered in the affirmative, it would
seem that the majority of the court reached a correct result.

14 City of Estelline v. Cale£, 57 S. D. 592, 234 N. W. 597 (1931); City of
Cozad v. Thompson, 126 Neb. 79, 252 N. W. 606 (1934).
15 Statute quoted in note 1, supra.
16 Detroit v. Weber, 29 Mich. 24 (1874). In City of Marshall v. Gregoire, 193
Minn. 188 at 193, 259 N. W. 377 (1935), the court remarks: "The reasoning for
the surety that, inasmuch as the bank did not fail during the term of the first bond
there was not loss thereunder, is unsound. The insurance of the bonds was against loss
resulting from malfeasance of the principal. • •• That fruition in inescapable loss did
not come until after the term of the bond does not alter the fact that malfeasance during
that term was the proximate cause of loss." City of Chicago v. Siebert, 244 Ill. App.
83 (1927), seems contrary to the approved doctrine for here the injury occurred prior
to the time stipulated in the bond, but judgment was given during the term of the
bond and the surety was held liable for the amount of the judgment. However, this case
can be distinguished on its facts. The court itself distinguishes the cases involving
bonds for breach of duty and bonds to repay loss.

